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ADJUSTMENT ON ADMISSION OF PARTNER 

The taxpayer carried on the business of a earrier until 31 
December, 1944. On 1 January, 1945, he became a partner in the 
same class of business. He transferred to the partnership plant at 
an agreed value of £800 which was credited to him as capital in the 
partnership. The excess of this amount over the ‘‘depreciated value”’ 
of the plant, viz. £94, was included in the taxpayer’s assessable 
income of year ended 30 June, 1945. Held that the plant con- 
tributed to the partnership by the taxpayer had been ‘‘disposed of’’ 
by him within the meaning of s. 59 and, accordingly, the excess of 
£94 was assessable under s. 59 (2). (C.T.B.R. Ref. No. M.8/1948.) 

It is understood that the Commissioner is applying the above 
decision to the far more important provisions of s. 36 which relate 
to the disposal of trading stock, ete., including livestock. The 
decision of Board of Review No. 2 thus becomes one of grave concern 
to many taxpayers and the reasons for decision are, therefore, given 
below. 

‘*(9) It is clear that, prior to the formation of the partnership, 
the taxpayer was the sole owner of the assets in question. Upon the 
formation of the partnership, these assets, together with the assets 
(including cash) contributed by . . . became the capital of the 
partnership. Thereafter, neither partner was the owner of the 
assets he had contributed. Each had an undivided half share of the 
total mass of assets, including those contributed by the other. This 
is the clear effect of the partnership agreement. It also accords with 
the statutory position as set up by s. 30 (1) of the Partnership Act, 

. and the common law rules relating to partnerships as stated in 
Lindley on Partnership as quoted by the Commissioner’s represen- 
tative. 

‘*(10) The Commissioner’s representative quoted the Oxford 
Dictionary as giving the following definition of the expression ‘to 
dispose of’, viz., ‘To put or get (a thing) off one’s hands; to put 
away, stow away, put into a settled state or position; to deal with 
definitely ; to get rid of; to get done with, settle or finish’. It would 
seem that those meanings which are most appropriate to s. 59 are: 
‘To put or get (a thing) off one’s hands’ and ‘to get rid of’. 

‘*(11) The effect of the argument of the taxpayer’s represen- 
tative was that when one brings assets into a partnership, he does 
not get them off his hands or get rid of them. This argument is not 
without some attraction. Disposal as defined appears to imply an 
aspect of completeness and finality. It is a question whether, if one 
exchanged the sole ownership of assets for an undivided half share 
in those and other assets, he can be said to have ‘disposed of’ his 
assets, The form and degree of his ownership has certainly changed, 
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but does that amount to disposal of the assets? What is necessary is 
te attempt to arrive at the meaning of the words ‘disposed of’ in 
s. 59 as applied to a transaction of this nature. 

**(12) It would seem likely that if anyone had suggested to the 
taxpayer that, in the process of entering into partnership, he had 
‘disposed of’ the assets concerned, his response would have been an 
emphatic denial. He would, quite probably, have replied that he 
had not disposed of them but continued to use them in the business 
carried on by him in partnership with another. And this expression 
of the position might well be that of the majority, if not all, of 
ordinary citizens. 

‘*(13) Again, upon a disposal of property of this nature, it 
might ordinarily be assumed that the disposer has no future interest 
in its fate. That would matter concerning only the person who had 
acquired it. But the taxpayer in this case undoubtedly remained 
much concerned with the assets of which he was previously the sole 
owner. For instance, if a truck formerly owned by him broke down 
after it had become the property of the partnership, this would be 
a matter of equal concern to him as when he was its sole owner. 
And so, if its petrol consumption became excessive or its utility 
diminished from any cause. These considerations militate against 
the idea of there having been any complete disposal of the assets 
by the taxpayer within this aspect of the meaning of the expression 
‘disposed of’ and render fully understandable that he should have 
chosen to contest the decision of the Commissioner. 

‘*(14) However, there is authority in the matter to which re- 
gard must be had in considering the meaning of the expression as 
used in a statute. In the case Carter v. Carter, [1896] 1 Ch. 62, at 
page 67, Stirling, J., said: ‘The words ‘‘dispose’’ and ‘‘disposition”’ 
in the Fines and Recoveries Act, 1833, s. 77, which deal with the 
rights of a married woman before 1883 to ‘‘dispose’’ of property, 
are not technical words, but ordinary English words of wide mean- 
ing; and where not limited by the context those words are sufficient 
to extend to all acts by which a new interest (legal or equitable) in 
the property is effectually created’. 

‘(15) It would seem that what has been done in the present case 
survives this test. It is clear that, whatever interest the taxpayer 
had, after the formation of the partnership, in the particular assets 
which he brought into the capital of the partnership, his partner, 

. had an equal interest in them. Both interests were different 
from that which the taxpayer had in the assets prior to the forma- 
tion of the partnership, and . . . interest was an entirely new one. 
Apart from any other considerations, we think that, along the lines 
of the decision in the case of Carter v. Carter (supra), the words 
‘disposed of’ are sufficient to cover the acts which brought about 
this result. 

‘*(16) In the Income Tax Assessment Act the words ‘disposed 
of’ have the same wide meaning as in the statute referred to in the 
Carter case. There is nothing in the context to limit the meaning. 
On the contrary, the language of s. 59 has the appearance of striving 
to cover every act by which a taxpayer ceases to be the owner of 
property and to be entitled to a deduction in respect of the depre- 
ciation of that property. It. is to cover, not only property disposed 
of, but also property ‘lost or destroyed’. To place a limited meaning 
upon the words ‘disposed of’ would be contrary to the clear purpose 
of the section. It would, in other circumstances, serve to deprive a 
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taxpayer of the deduction to which he would, on a wider meaning, be 
entitled under sub-section (1) of the section. 

“*(17) Under the scheme of the Act the taxpayer, once he had 
brought the assets into the partnership as his contribution to its 
capital, would no longer be entitled to a deduction in his own 
assessment for depreciation in respect of them. 

**(18) Division 5 of Part III of the Income Tax Assessment 
Act deals with the liability to taxation of partnerships and partners. 
It requires the ascertainment of the ‘net income’ of a partnership by 
taking its assessable income, calculated as if it were a taxpayer, and 
deducting all allowable deductions with one exception (which has 
no bearing on this case). Amongst such allowable deductions is the 
deduction for depreciation granted by s. 54 of the Act. This deduc- 
tion must be brought into the calculation of ‘net income’ of the 
partnerhsip in respect of property being plant and articles owned 
by the partnership and used by it for the purpose of producing 
assessable income. 

**(19) As the result of what was done in this ease, therefore, 
the assets contributed by the taxpayer as capital of the partnership 
ceased to be property in respect of which he was entitled to a 
deduction for depreciation and became property in respect of which 
the deduction (if any) for depreciation must be made in the ascer- 
tainment of the ‘net income’ of the partnership. It is in this sense, 
we think, in addition to what we have already stated, that the assets 
were disposed of by him within the meaning of s. 59 of the Act.’’ 

The following is the headnote in Carter v. Carter, |1896] 1 Ch. 
62, referred to by the Board of Review: 

A declaration of trust of copyholds by a married woman, on the 
rolls of the manor, by a deed acknowledged under the Fines and 
Recoveries Act is a ‘‘disposition’’ within the meaning of s. 77 of the 
Act and will effectually bind the copyholds as against her customary 
heir. 

The writer has prepared the following notes on the judgment 
of Stirling, J.: 

At pp. 65-66 His Lordship quoted from Jessel, M.R., in Richards 
v. Delbridge (1874), L.R. 18 Eq. 11 (quoted in para. |175], p. 112, 
Commonwealth Income Tax Law and Practice, 2nd edition). 

At p. 67, ‘*‘The first question which arises on this enactment is 
whether a declaration of trust is a ‘disposition’. The words ‘dispose’ 
and ‘disposition’ in the Fines and Recoveries Act are not technical 
words, but ordinary English words of wide meaning; and where not 
limited by the context those words are sufficient to extend to all 
acts by which a new interest (legal or equitable) in the property is 
effectually created. A declaration of trust on the part of a feme 
sole, whereby she effectually parts with the entire equitable interest 
in property of which she remains legal owner, certainly appears to 
me to be a disposition in equity of that property.’’ 

The defendant relied on Green v. Paterson, 32 Ch.D. 95, where 
it was held that a mere declaration of trust could not bar an estate 
tail. In discussing this case Stirling, J., said, at p. 69, ‘‘The language 
of Fry, L.J., in Green v. Paterson (32 Ch.D., at p. 108) might, no 
doubt, admit of a wider meaning, and that is what is relied upon. 
He says: ‘In the first place, the statute requires that the instrument 
to bar the estate tail shall be a disposition, and I find in this case 
nothing like a disposition. It is a mere declaration of trust by the 
lady’. Those words, taken literally, would seem to indicate an 
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opinion that a mere declaration of trust was not a sufficient dis- 
position within the Fines and Recoveries Act; but I think that they 
ought to be read as applying only to the point then actually“calling 
for decision, and not as intended to affect the construction of s. 77, 
which was not under consideration by the Court, and all the more 
so as I observe that Pride v. Bubb, L.R. 7 Ch. 64, was not cited to 
the Court in the argument.’’ 

The writer is of opinion that the decision in Carter v. Carter, 
supra, has no application either to s. 36 or s. 59. As has been pointed 
out by Jessel, M.R., in Richards v. Delbridge, supra: ‘‘A man may 
transfer his property, without valuable consideration, in one of two 
ways; he may either do such acts as amount in law to a conveyance 
or assignment of the property, and thus completely divest himself of 
the legal ownership, or the legal owner may, by declaration of trust, 
constitute himself a trustee, and, without an actual transfer of the 
legal title, may deprive himself of its beneficial ownership’’. It is 
considered, with respect, that all Carter v. Carter decides is that a 
declaration of trust by a feme sole ‘‘whereby she effectually parts 
with the entire equitable interest in property’’ is a ‘‘disposition’’. 
The writer agrees that both s. 36 and s. 59 apply where a taxpayer 
deprives himself of the entire beneficial interest whether by way of 
conveyance or assignment or by way of declaration of trust. It is 
considered, however, that the decision in Carter v. Carter does not 
apply where (using the language employed in the definition of 
“‘income from personal exertion’’) a taxpayer carries on business 
alone and later carries on the same business as a partner with some 
other person. In short, there is no disposition within the meaning of 
s. 36 or s. 59 unless the taxpayer completely deprives himself of the 
beneficial ownership of the property. The new owner must be an 
entity distinct and separate from the taxpayer. A company is such 
an entity; a partnership is not. 

The present unsatisfactory position should be clarified by insert- 
ing in the Commonwealth Act a provision along the same lines as 
s. 37, which deals with devolution on death. In this connection, 
s. 31 (4) of the New South Wales Management Act of 1941 provides 
as follows: 

‘‘For the purposes of this section ‘sale’ includes a change 
of ownership of or the distribution of the assets of a business 
owing to— 

(a) the dissolution of a partnership; or 

(6) a variation of the members constituting a partner- 

ship ; 

provided that if such of the persons interested as at the time 
have capacity so to do unanimously agree and give notice of 
their agreement to the Commissioner at the time and in the 
manner prescribed the property or live stock may be valued 
at the amount which would have been included in respect of 
that property or live stock if no change or distribution had 
taken place and the new owners of the assets shall be deemed 
to have purchased them at that value.”’ 

It is considered that a similar provision should be incorporated 
in the Commonwealth Act, but that in addition to (a) and (b) the 
suggested new section should provide for: 

(c) the creation of a partnership ; 
(d) disposition by way of gift; 
(e) the winding-up of a company. 
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SUMS RECEIVED FOR GOODWILL OF SAWMILLING 
BUSINESS 


Where goodwill held to be personal 

The taxpayer carried on the business of sawmilling in partner- 
ship. The assets of the partnership included a mill erected upon 
land leased from the Crown and certain timber rights about 28 miles 
away. Although the mill was situated near a railhead there was no 
particular advantage in having it there as against a mill located 
closer to the forestry reserves. At first, the bulk of the sales were 
made to local residents, but later about 75 per cent. of the orders 
came from distant places. The taxpayer canvassed for and obtained 
orders from Government and other concerns located throughout the 
State. The taxpayer,in common with others, was required to hold 
a licence to cut timber, but this licence Was personal and did not 
attach to the mill. The partnership sold the whole of the under- 
taking and the lease was assigned to the purchaser. Portion of the 
consideration for the sale was the sum of £2,500 in respect of good- 
will. The Commissioner assessed the taxpayer on the basis that the 
goodwill was a premium within the meaning of s. 83. Held: on the 
facts, that the goodwill was personal and not local in its nature and 
the sum we be therefor was not assessable income (C.T.B.R., Ref. 
No. 37/1949 

‘On these facts we are of the opinion that the goodwill was 
personal. The trade connection built up by the taxpayer’s firm did 
not depend upon the location of the mill or the place where the 
business was carried on—F.C. of T. v. Williamson (1943), 67 C.L.R. 
561, at p. 563. Every mill in the area had the same facilities as the 
taxpayer, and there is no doubt in our mind that the taxpayer built 
up an extensive business over a large area through his own per- 
sonality, ability and good reputation, and, no doubt, gave his 
customers a sound article at a satisfactory price. The goodwill of 
this business was not confined to any area, nfuch less was it attached 
to any particular premises—Phillips v. F.C. of T. (1947), 75 C.L.R. 
332, at p. 338. In our opinion, it was the taxpayer himself who 
attracted the business, and strength is given to this conclusion by 
the fact that the purchaser originally asked the taxpayer to enter 
into a covenant not to engage in the same business in the State 
during the rest of his life, but finally accepted a covenant limited 
to a radius of 100 miles from the mill during a period of ten years.’’ 


SUM RECEIVED FOR GOODWILL OF PRIVATE HOTEL 
AND CAFE 


Goodwill held to be local 

The taxpayer was one of three partners who conducted a private 
hotel and cafe on leasehold premises in one of the main streets of 
a capital city. The partners paid nothing for the goodwill of the 
business when they acquired it, the business then being in a poor 
condition. The business was sold in 1944 and the vendors contracted 
to assign the balance of the term of the lease to the purchaser. Part 
of the consideration for the sale was the sum of £1,181 allocated to 
goodwill. The taxpayer claimed that the goodwill was personal. 
Held: that on the facts the goodwill was local in its nature and the 
sum of £1,181 was assessable as a premium within the meaning of 
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s. 83 (C.T.B.R., Ref. No. 28/1949). ‘‘In my opinion, where a well- 
known and well-established business in a good situation in a capital 
city, such as we have here, is allowed to run down to the extent of 
landing its proprietor in bankruptcy, and is almost immediately 
restored by the industry of a new proprietor to what might be 
considered as its normal condition, having regard to the locality, the 
class of customer likely to be attracted there, and the buoyancy of 
the times, the goodwill attaching to the business is still essentially 
a ‘local’ goodwill, in that it attaches rather to the premises in which 
the business is conducted than to any special personal attributes of 
the proprietor. That is to say, any competent and energetic business 
man conducting such a business along the lines best suited to its 
nature in such a locality might expect much the same results from 
the business as were obtained here. And if, in addition, the business 
is sold at what might be described as the height of a boom, as 
undoubtedly happened here, it is natural to expect an enhanced 
goodwill value which owes nothing to the personality or particular 
qualities of the vendor but everything to the fortunate situation of 
the premises,’’ per Mr. G. J. J. O’Sullivan. 

The Board’s opinion that the goodwill was essentially local was 
reinforced by the fact that there was no restrictive coyenant in the 
contract of sale. ‘‘Had the trade depended upon th® personality, 
ability and good reputation of the vendors one would have expected 
to see some form of covenant protecting the purchaser against 
competition, On the contrary, the taxpayer, immediately after the 
sale, took over another cafe in another main street of the same city,’’ 


per Mr. A. C. Leslie. 


SUM RECEIVED FOR GOODWILL OF BAKERY BUSINESS 


Where goodwill held to be local 


The taxpayer, who had carried on a bakery and pastrycook 
business in his own premises, situated in a country town, sold the 
business to B for a sum which included £676, being the price of the 
goodwill. Pursuant to the contract, the taxpayer granted to B a lease 
of the premises for a term of five years. The taxpayer’s father began 
the business about 37 years previously. The father was a baker and 
pastrycook, but the taxpayer, who acquired the business from his 
father, was not, and he had to depend on the services of such trades- 
men as he could employ. The business consisted of the making and 
selling of bread and bakers’ smallgoods, bread being the main 
product. Except that bread was delivered by him in a basket to two 
hotels and certain shops and cafes in the town, the whole of the 
sales were made over the counter. Held: that the sum of £676 was 
consideration for goodwill attached to or connected with land, a 
lease of which was granted by the taxpayer and, accordingly, the 
whole of the sum was assessable (C.T.B.R. Ref. No. 115/1946). 

Per the Chairman: ‘‘I am satisfied on the evidence that the price 
of the goodwill was based on the assumption and expectation that, 
without anything positive being done to that end by the taxpayer, 
the customers who had resorted to the premises in the past would 
continue to do so in the future. What was sold was a retail business 
of the most ordinary kind and such of its features as might be 
regarded as special or unusual emphasize the attachment of the 
business to the premises. One such feature is that all of the goods 
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sold in the business were manufactured on the premises in bake- 
houses specially constructed for that purpose. The other is that, 
because with apparently negligible exceptions there were no deliveries 
of bread, the business was practically confined to the premises. In 
the circumstances, and having regard to the ratio of the decision of 
Rich, J., in F.C. of T. v. Williamson (1943) (67 C.L.R. 561, particu- 
larly at pp. 564-5), I am necessarily led to the conclusion that the 
whole of the sum of £676 in question was paid for local goodwill. 
As that case shows, the taxpayer’s contractual promise not to com- 
pete with the purchaser does not establish that he sold any personal 
goodwill. His promise to recommend the purchaser to customers 
and merchants was of a different kind and prima facie suggests that 
some part of the sum in question was paid for personal goodwill. 
However, as the evidence shows-that the promise was practically 
ignored Dy the taxpayer and the purchaser and was therefore merely 
nominal, it is not possible to attach any significance to it. In my 
opinion, the whole of the sum: in question is, under the provisions of 
s. 84, assessable as a premium received by the taxpayer during the 
year of income.’’ 

Per Mr. A. C. Leslie: ‘‘Giving full weight to the fact that the 
location of the shop was outside the main shopping centre and to 
the fact that the taxpayer contracted with the purchaser to recom- 
mend the purchaser to all customers and advise and assist him in the 
business, I cannot find any facts that lead me to the conclusion that 
the taxpayer had anything in the nature of personal goodwill in the 
business. There is no evidence that the trade connection was due to 
the personality, ability or good reputation of the taxpayer in the 
sense referred to by the Court in F.C. of T. v. Williamson (1943), 
67 C.L.R. 561, per Rich, J., at p. 563, and, in my opinion, the good- 
will of the business was local goodwill.’’ 

The above decision should be contrasted with that of the Board 
of Review cited in pp. 27-28 of the September, 1949, issue of Current 
Taxation, where, in the special circumstances, the goodwill of a 
pastrycook’s business was held to be personal. 


INCOME OF A TRUST ESTATE 


By its terms, Division 6 discloses that the object of the Legis- 
lature is to levy income tax in every year upon the net income of a 
trust estate. The tax may, in accordance with the Division, be levied 
against the trustee or against the beneficiary but not against both. 
(Sir J. M. Higgins v. F.C. of T, (1930), 44 C.L.R. 297; Executor 
Trustee & Agency Co. of S.A. Ltd. v. F.C. of T. (1932), 48 
C.L.R. 26.) 

The principle of levying tax in the hands of the ultimate 
recipient of income at graduated rates is applied, wherever practic- 
able, in the case of trust income. Where, therefore, a beneficiary is 
presently entitled to such income and he is not under any legal 
disability, s. 97 provides that his assessable income shall include the 
whole, or his share, as the case may be, of the net income of the trust 
estate. By this means the beneficiary’s share of the trust income is 
aggregated with any other income derived by him and tax is levied 
at the graduated rate and appropriate to his total income. 

Where the beneficiary is presently entitled but is under a legal 
disability, the Revenue looks, as a matter of convenience, to the 
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trustee for the collection of the tax. However, even in these circum- 
stances the principle of graduation is preserved. Section 98 provides 
that where any beneficiary is presently entitled to a share of the 
income of a trust estate but is under a legal disability, the trustee is 
to be assessed in respect of that share of the net income of the trust 
as if it were the income of an individual, i.e., tax is levied at the 
graduated personal rate applicable to the amount of that share. If 
the beneficiary has no separate income the principle of progression 
is satisfied. Where, however, the beneficiary enjoys a separate income 
he is assessed under s. 100 in respect of his total income including 
his share of the trust income. From the tax so assessed a deduction 
is allowed of the tax levied against the trustee under s. 98. 

So far, Division 6 deals with all income to which a beneficiary 
is presently entitled whether or not the beneficiary is under a legal 
disability. Where there is no beneficiary presently entitled to any 
part of the income of a trust estate, or where there is a part of that 
income to which no beneficiary is so entitled, s. 99 provides that the 
trustee shall be assessed on such whole or part, as the case may be, 
as if it. were the income of an individual. Thus, tax is levied against 
the trustee at the progressive personal rate appropriate to the part 
(or whole) of the trust income to which no beneficiary is presently 
entitled. 

The combined effect of the above. provisions is that, subject to 
the exemption granted by the Act in respect of the lowest scale of 
income, tax is levied for the year of tax upon the whole of the net 
income of a trust estate derived during that income year. The 
liability to tax is exhausted at that point. Thus, where income of a 
trust estate is, in a later year, paid to a beneficiary who was not 
presently entitled to such income in the year in which it was derived, 
the beneficiary is entitled to receive the income free of tax. This 
principle is illustrated by a recent decision of the New Zealand Court 
of Appeal. 

In C. of T. (N.Z.) v. Luttrell, [1949] N.Z.L.R. 823, a testator 
bequeathed certain annuities, including one to the taxpayer of £150, 
to run from testator’s death, which took place in 1932. Although 
the estate was considerable, there were certain debts and contingent 
liabilities in view of which the trustees felt it unsafe to pay the 
annuities without the consent of the creditors. With the exception 
of a portion of the annuity to the widow, such consent was refused, 
with the result that, subject to that exception, no annuities were 
paid during the ten years following testator’s death. 

By its terms the purpose of s. 102 of the N.Z. Land and Income 
Tax Act, 1923, is to secure tax in every year on the full amount of 
the trust income. Where income is derived by a beneficiary entitled 
in possession to the receipt thereof during the same income year, the 
beneficiary is chargeable under s. 102 (a). Where there is no bene- 
ficiary so available to enjoy the income and to pay tax upon it, the 
trustee is assessable under s. 102 (b). 

In respect of each of the abovementioned ten years the N.Z. 
Commissioner levied tax against the trustees under s. 102 (b) on 
the income of the trust estate, except that portion paid to the widow 
which was assessed to her under s. 102 (a). In the eleventh year the 
trustees, being satisfied as to the solvency of the estate, paid to the 
taxpayer the arrears of his annuity for the ten previous years, 
viz., £1,500, out of the trust income of those years in addition to the 


Supplement to The Australian Accountant—March, 1950 





March, 1950 CURRENT TAXATION 129 


annuity for the current eleventh year. The Commissioner assessed 
the taxpayer in respect of the sum of £1,500 as assessable income of 
the year of receipt. 

Held: (Kennedy, Finlay, Gresson and Hutchison, JJ., O’Leary, 
C.J., dissenting—dismissing an appeal by the Commissioner from the 
judgment of Fleming, J.), that where the payment of an annuity is 
in arrears and the trustee pays in the one tax year the arrears out 
of income which, in earlier tax years, had been assessed for income 
tax to the trustees under s. 102 (b), such arrears, when paid to the 
annuitant, cannot again be assessed in his hands. Consequently, the 
sum of £1,500 was not assessable income of the annuitant. 

The above decision applies with full foree under Division 6 of 
the Commonwealth Act which, in scheme and effect, is analogous 
to s. 102 of the New Zealand Act, although the Commonwealth pro- 
visions are expressed in different and clearer language. 

In Whiting and others v. F.C. of T. (1943), 68 C.L.MR. 199; 
2 A.I.T.R. 421, part of the income of a trust estate consisted of 
income derived from a partnership which was of necessity being 
carried on. There were considerable estate liabilities. The estate 
was insufficient to pay annuities and legacies bequeathed by the 
will without a realization of the assets. The High Couftt held that a 
beneficiary was presently entitled, within the meaning of s. 97, only 
when he was entitled to immediate payment, and that, in order to 
ascertain whether such a right existed, it was necessary to look at 
the state of administration of the trust estate. It was pointed out 
by Latham, C.J., and Williams, J., 68 C.L.R. at pp. 215-216, that 
any other construction would place the beneficiary in a difficult 
position; for instance: ‘‘an annuity is payable from the date of 
death, so that, if all that is necessary to attract the provisions of 
s. 97 is that a beneficiary should be entitled to a vested interest in 
possession, Major Walker should have returned his annuity of £500 
per annum as part of his income from property from the date of the 
testator’s death, although he has never been paid and may never be 
paid any part of it; and although, if he is paid anything eventually, 
it may be in the shape of a general pecuniary legacy and not of an 
annuity. The words ‘presently entitled to a share of the income’ 
refer to a right to income ‘presently’ existing—i.e., a right of such a 
kind that a beneficiary may demand payment of the income from 
the trustee, or that, within the meaning of s. 19 of the Act, the 
trustee may properly reinvest, accumulate, capitalize, carry to any 
reserve, sinking fund or insurance fund however designated, or 
otherwise deal with it as he directs or on his behalf.’’ 

As the income of the trust estate in Whiting’s case, supra, was 
assessable under. 99 as being income to which no beneficiary was 
presently entitled, it follows that any arrears of income or annuity 
paid out of such taxed income in a later year would not be again 
assessable in the hands of the recipient. 

The above case of arrears of annuity paid out of income pre- 
viously taxed under s. 99 must be distinguished from an annuity 
paid out of eapital. In the first instance, the annuity is paid out 
of the income of a trust estate and the position is governed by 
Division 6. In the second instance, the annuity is not paid out of the 
income of a trust estate, but out of corpus, and, consequently the 
annuitant is assessable under s. 26 (c). 
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TRAVELLING EXPENSES FROM RESIDENCE TO 
BUSINESS 


Where business calls aiso made on journeys 


The taxpayer, a cripple, used his car to travel to and from his 
home and his place of employment. On these journeys he made 
certain calls in the course of his employment. Held: that so much 
of the car expenses as was attributable to the journey to and from 
the taxpayer’s home and his place of employment was an expense 
of a private or domestic nature and was not deductible, but that 
so much of the car expenses as was attributable to calls made in the 
course of his employment was an allowable deduction (C.T.B.R., 
Ref. No. 59/1949). 

In the above case the total car expenditure for the relevant year 
was agreed at £128/17/3. The mileage for the year was dissected as 
follows : 

Miles 

Mileage attributed to travelling to and from work (based on 
distance taxpayer resided from his place of employment) 1,500 
Mileage exclusively for private purposes... +“ 7 -- 950 
Balance es - vis wie on 3,350 
Total mileage for year Se ~ ad a Ee .. 5,800 


The taxpayer was allowed a deduction of: 
3,350 
of £128/17/3 
5,800 


PROFIT-MAKING UNDERTAKING OR SCHEME 


The taxpayer, who had for many years been an explorer and 
prospector, conceived a plan of amalgamating a number of mining 
properties into one new company. This was carried out and the tax- 
payer agreed to buy certain shares therein and was given the option 
of purchasing additional shares. In the same year the taxpayer sold 
the shares which he had agreed to buy and gave an option to purchase 
the remaining shares, all at enhanced prices. Held: that the profit 
was assessable (McDonough v. Minister of National Revenue, [1949] 
Can. Tax Cas. 213). 


PAYMENTS TO DIRECTOR AFTER CANCELLATION OF 
SERVICE AGREEMENT 

The taxpayer was managing director of a property company, his 
remuneration being governed by a service agreement. On 6 July, 
1943, he resigned his office. He was paid the sum of £2,779, being 
£577 accrued salary up to 6 July, 1948, and £2,202 representing the 
further sum which he would have been paid if he™had served up to 
30 June, 1944. The taxpayer claimed that the sum of £2,202 was 
not assessable on the ground that it was compensation for loss of 
office. The English High Court upheld the decision of the General 
Commissioners that the sum of £2,202 was assessable under Schedule E 
as salary (Henley v. Murray, 28 October, 1949). The Court held 
that the Commissioners’ determination as to the nature of the 
payment was a question of fact. ‘‘I have no doubt that the appellant 
might have made a bargain with the company, an express bargain 
under which he was to be paid compensation for loss of office, but 
he did not. If he had made that bargain he would have saved a good 
deal of tax,’’ per Croom-Johnson, J. 
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PLANT USED PARTLY FOR PRODUCING 
ASSESSABLE INCOME 


Section 61 provides that where the use of any property by the 
taxpayer has been only partly for the purpose of producing assess- 
able income, only such part of the deduction otherwise allowable 
under s. 54 (normal depreciation), s. 57A (special initial allowance) 
or s. 59 (loss on disposal, ete.) in respect of that property as is 
proper shall be an allowable deduction. 

A typical instance of plant only partly used for producing 
assessable income is that of a motor car, the use of which is essential 
to the efficient conduct of the taxpayer’s business. In fact, however, 
the car is also used partly for private purposes. In such instances, 
the total depreciation otherwise allowable is apportioned, and the 
taxpayer will receive an allowance in his assessment of such a sum 
as ‘‘in the opinion of the Commissioner is proper.’’ The opinion of 
the Commissioner may be referred to the Board of Review for review. 
EXAMPLE: 

A motor car, bought on 1 July, 1948, for £900, is, in the opinion 
of the Commissioner, used to the extent of two-thirds in a business 
and one-third for private purposes. Depreciation is calculated with 
reference to diminishing cost, and the rate of depreciation is 15 per 
cent. The adjustment is usually made on the following lines: 

Total Proportion 
1948 Depreciation Deductible 
July Original cost .. - a .. £900 


1949 
June Initial depreciation allowance, 20% 180 


1949 
June 30 First year’s normal depreciation — 
15% of £720 Y on 


Second year’s normal depreciation— 
15% of £612 . 


£521 


Allowances to taxpayer for 2 years» ended 
30 June, 1950 ee - i a £252 


It is submitted, however, that the above calculation is not strictly 
in accordance with the depreciation provisions of the Act. Dealing 
first with the initial depreciation allowance under s. 57A, the dedue- 
tion allowable under s. 57A (1) is 20 per cent. of the cost of the 
property, i.e. £180. Section 61 provides that, in the circumstances, 
only such part of the deduction otherwise allowable under s. 574A, 
viz. £180, as in the opinion of the Commissioner is proper, shall be 
an allowable deduction. In the example, the Commissioner has 
allowed a deduction of two-thirds of £180 = £120. Section 57A (2) 
provides that where a deduction has been allowed or is allowable 
under s. 57A (1), the cost of the unit of property (£900) shall, 
for the purpose of calculating the depreciation allowance under 
s. 56 (1)(a) (diminishing cost) be deemed to be reduced by the 
amount of the deduction so allowed or allowable. Now, the deduction 
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allowed under s. 57A (1), as modified by s. 61, is not £180 but £120. 
In this view, the deemed reduced cost of the unit is £780. 











Actual cost ‘ oe = - a “ £900 
Initial depreciation allowance under s. 57A (1) as reduced 
ae ao . aia is a - 120 









Deemed reduced cost as provided by s. 57A (2) .. .. £780 





Depreciation under s. 56 (1)(a@) in respect of year ended 30 
June, 1949, is to be caleulated with reference to the deemed reduced 
cost under s. 57A (2). The ealeulation is therefore: 

Allowance under s. 56 (1)(a@)—15% of £780 ~ <o @eee 
Reduced under s. 61 to two-thirds of £117 - <a £78 








Coming to the second year’s normal depreciation, s. 56 (1) (a) 
provides that the percentage allowable is the percentage fixed under 
s. 55 (15 per cent.) of the depreciated value of the unit at the begin- 
ning of the year of income. ‘‘Depreciated value’’ is defined by s. 62 
as meaning the cost of the unit less the total amount of depreciation 
allowed or allowable in respect of that unit in the taxpayer’s assess- 
ments. It is considered that the depreciated value of the car at the 
beginning of the second year is £702, and that the second year’s 
depreciation is £70, viz.: 

Cost ag ; ca ie - a a weil £900 
Initial allowance as above (not £180) .. 6 oe 120 





















Deemed reduced cost. . - - - v sa £780 
Depreciation actually allowed in first year’s assessment 

(not £117) on e ae " eh 78 
Depreciated value at beginning of second year .. oi £702 
Depreciation second year—15% of £702 — £105, two- 

thirds thereof - 1 70 
Depreciated value at beginning of third year... -- £632 








The following is a comparison of the two methods: 









First METHOD SECOND METHOD 
Cost .. ‘oO £900 £900 
Sum Sum 
Allow- deducted Allow- deducted 
ances from ances from 
cost cost 
Initial allowance -. 2330 £180 £120 £120 
First year’s deprecia- 
tion ; re 72 108 78 78 
Second year’s depre- 
ciation .. ie 60 91 379 70 70 268 
















Total allowances 






Depreciated value at 
beginning of third 
year, ie., 1 July 
1950... i“ £521 £632 















Where plant, partly used for producing assessable income, 
is sold for a sum less than the depreciated value 
Assume for the purpose of illustration that the taxpayer in the 
last preceding example sold the car on 1 July, 1950, for the mythical 
sum of £300. Under the first method the allowance under s. 59 (1) 
would be calculated in the following manner : 
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Depreciated value at time of sale as stated above .. £521 
Consideration receivable on sale... an ne - 300 


Loss on sale... ee = da be os -. £221 


Proportion allowable as a deduction to taxpayer under s. 61— 
Two-thirds of £221 — £147. ; 

It would appear, however, that the above is not the correct 
solution. In the example, the ‘‘depreciated value’’ at the time of sale 
is stated to be £521, i.e. the cost price of the car less the depreciation 
deduction which would be allowable but for the operation of s. 61. 

Section 59 (1) provides for the calculation under that section to 
be made with reference to ‘‘the depreciated value of the property at 
that time’’, i.e., at the time of disposal. Section 62 defines ‘‘depre- 
ciated value’’ as the cost of the unit ‘‘less the total amount of depre- 
ciation (if any) allowed or allowable in respect of that unit in assess- 
ments of the income of that person’’. Now, in the above example, 
the depreciation actually allowed in the assessments of the taxpayer 
totalled either £252, vide the first method, or £268, vide the second 
method. The depreciated value should, in the writer's opinion, be 
calculated as follows: 

Cost price of car - : , . £900 


Depreciation allowed in assessments, vide second method 268 


Depreciated value at time of sale .. on ‘ . £632 
On this basis, the allowance under s. 59 (1) as modified by 
s. 61 is: 
Depreciated value at time of sale .. P by . £632 
Consideration receivable on sale ats oui ra - 300 


Loss on sale 
Two-thirds of £332 — £221. 


The following is a comparison of the two methods: 


First METHOD SECOND METHOD 
Cost - Si ro £900 £900 
Sum Sum 
Allow- deducted Allow deducted 
ances from ances from 
cost cost 
Depreciation allowances £252 £379 £379 £268 £268 
Depreciated value at 
time of sale ae £521 
Car sold for .. ae 300 


Loss on sale .. sc 221 
Proportion deductible 

under s. 61 — two- 

thirds aod | a £221 


Total allowances .. £399 £489 
Where plant, partly used for producing assessable income, 
is sold for a sum in excess of depreciated value 
Under present inflationary conditions, the motor car cited in the 
above example is likely to be sold for a sum in excess of its depre- 
ciated value. In these circumstances, s. 59 (2) provides that where 
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the consideration receivable exceeds the depreciated value at the time 
of the sale, the excess, to the extent of the sum of the amounts 
allowed and allowable for depreciation in assessments under the 
present and the previous Acts, is required to be included in the tax- 
payer’s assessable income of the year of disposal. 

It should be observed that s. 61 has no application to a case 
where s. 59 (2) requires a sum to be brought to account as assessable 
income. 


EXAMPLE 1. 

Assume the same set of facts as in the last preceding example 
except that the car is sold for £600. On the basis that the depreciated 
value at the time of sale was £521, vide the first method, the sum 
required to be included in the assessable income would be: 


Consideration receivable ‘ - — “7 .. £600 
Depreciated value ee 7" a i e = 521 


Assessable under s. 59 (2) .. vo _ = a £79 

As s. 61 does not apply in these circumstances, no apportion- 
ment of the profit would be made. Section 61 is defective in that it 
does not provide for the apportionment of a profit on disposal of 
plant used partly for producing assessable income. 

For the reasons already stated it is considered that the depre- 
ciated value, as defined by s. 62, is £632. In this view, the taxpayer 
is entitled to a deduction under s. 59 (1) ecaleulated as follows: 
£632 


Depreciated value 
600 


Consideration receivable 
£2 


Loss on sale £32 


Proportion allowable as a deduction to taxpayer under s. 61 — 
Two-thirds of £32 = £21. 
EXAMPLE 2. 

Assume the same set of facts as in Example 1, except that the 
ear is sold for £850. 

Under the first method the depreciated value would be £521. 
On this basis, the surplus on sale would be: 
£850 
521 
£329 


Consideration receivable 
Depreciated value 


Surplus on sale 


As, however, s. 59 (2) limits the assessable surplus to the sum 
of the depreciated allowances received by the taxpayer, the sum to be 
included in the taxpayer’s assessable income under the first method 
would be £252. 

As previously contended, it is considered that the amount to be 
included in the taxpayer’s assessable income should be calculated 
with reference to a depreciated value of £632: 
£850 
632 


Consideration receivable 
Depreciated value 


£218 


Surplus on sale 


As the surplus is less than the depreciation allowances received 
by the taxpayer, £252, the whole of the sum of £218 is required to be 
included in the taxpayer’s assessable income of the year of sale. 
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COMPENSATION RECEIVED FOR CANCELLATION 
OF AGENCY 


One of the several agencies held by the taxpayer, a textile manu- 
facturers’ selling agent, was cancelled by the principal without 
proper notice. The taxpayer issued a writ claiming £3,000, being 
£2,300 claimed as damages and £700 for unpaid commissions. The 
matter was settled out of court by the payment by the principal of 
£1,500. Of this sum, the taxpayer returned £350, being one half of 
the sum of £700, as income, and claimed that the balance, £1,150 was 
a capital recespt. The Commissioner included the whole of the sum 
of £1,500 in the taxpayer’s assessable income. The cancelled agency, 
which had been held for four years, was acquired under an oral 
contract of indefinite duration. The income from the cancelled 
agency exceeded one-third of the total income from all the agencies 
held by the taxpayer. Held (by the Board of Review), that the sum 
of £1,500 in settlement of the taxpayer’s claim for breach of contract, 
except to the extent of the amount of £350 taken to have been paid 
in respect of his claim for commissions earned, was a receipt of a 
capital nature and was not assessable. (Kelsall Parsons & Co. v. I.R. 
Comrs. (1938), 21 T.C. 608, distinguished) (C.T.B.R., Ref. No. 
1/1946.) The Chairman said: 

The conclusion reached by my colleague, Mr. O’Sullivan ... is in aceord- 
ance with a principle which I think ought to be applied unless its application is 
clearly excluded by judicial decision. Where a person enters into a contract of 
ageney (whether of indefinite duration or for a limited term) for the sale of 
merchandise on behalf of his principal in consideration of the payment te him 
of an agreed remuneration, whether by way of a percentage commission or 
otherwise, the contract per se does not confer upon him a right to receive 
income but merely confers upon him a right by the exercise of which he will 
be enabled to earn income. Consequently, compensation received by him for the 
breach or cancellation of the contract would be compensation for the loss of the 
right or opportunity to earn income. Such a receipt would, in my opinion, be of 
a capital and not of an income nature. There is ample support for this opinion 
as related to a case in which the agency of which the contract was broken or 
cancelled was the only, or substantially the only, business carried on by the agent 
(Barr Crombie g Co. Ltd. v. I.R. Comrs., 26 T.C. 406; Californian Oil Products 
Ltd. (in liq.) v. F.C. of T., 52 C.L.R. 25). I can find no logical grounds for 
differentiating between that case and a case, such as this,*in which the agency 
which was lost by breach of the contract was only one of about a dozen agencies 
held by the recipient of the compensation and, although important, did not 
constitute the major part of his agency business. 

After reviewing the numerous cases cited at the hearing, Mr. G. J. J. 
O’Sullivan said: 

These cases and a great number of others like them present a _ perfect 
‘wilderness of single instances’’. It is difficult, if not impossible, to harmonize 
them all by reference to a consistent thread of legal principle. In the last 
analysis every one of them, I think, will be found to have turned on its own 
particular facts or rather on the view of the facts taken by the respective 
judges which decided them. 


COMPENSATION RECEIVED FOR CANCELLATION 
OF BUSINESS CONTRACT 


The taxpayer, a building company, entered into an agreement with 
an Oxford College to build houses on 405 plots of land and to pay to 
the college certain annual rents. Later the college varied the 
development scheme by withdrawing 87 plots and, after negotiation, 
paid to the taxpayer company the sum of £5,000. Evidence was 
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accepted that the withdrawal of these plots materially altered the 
company’s scheme of development. The company claimed that the 
sum of £5,000 was a eapital receipt paid by way of compensation for 
the sterilization of a capital asset. Held: that the right to build on 
the plots in question was a trading asset and that the said sum of 
£5,000 was an assessable trading receipt of the company (Shadbolt 
v. Salmon Estate (Kingsbury) Ltd. (1943), 25 T.C. 52). 


MANUFACTURING, WHOLESALE AND RETAIL PROFITS 


In the case of an overseas manufacturer of goods which are sold 
or deemed to be sold in Australia, s. 38 provides in effect that the 
‘‘manufacturing profit’’ is excluded from Commonwealth income 
tax. This is achieved by deducting from the sale price, not the cost 
of the goods, but their wholesale buying price in the country of 
manufacture at the date the goods were shipped to Australia. To be 
precise, the profit is required to be calculated with reference to the 
amount for which ‘‘goods of the same nature and quality could be 
purchased by a wholesale buyer in the country of manufacture’ 

On the other hand, where goods are exported to and sold in 
Australia by an overseas merchant, not being the manufacturer of 
the goods, the profit deemed to be derived in Australia from such 
sale is ascertained by deducting from the sale price of the goods, their 
purchase price (s. 39). 

In both classes of cases a deduction is allowed of the expense 
incurred in transporting the goods to, and selling them in, Australia. 

It will be seen from the above provisions that the Commonwealth 
law recognizes a ‘‘manufacturing profit’? and excludes that profit 
from Commonwealth tax, but does not recognize a ‘‘ wholesale profit’’. 
These provisions are in harmony with decisions of Australian Courts: 

In International Harvester Co. of Canada Ltd. v. Provincial Tax 
Commissioners and others, |1948] Can. T.C. 307, the manufacturing 
operations of a non-resident company were earried on entirely 
outside the Province of Saskatchewan. It sold goods in that Province 
by means of a branch there. The Provincial authorities sought to 
levy tax on the following basis: 

Sales in Saskatchewan . 
of Total net income 





Total sales 
= Income deemed to be derived in Saskatchewan 

The company objected on the ground that the assessment was incorrect 
in that it made no allowance for a “‘manufacturing profit’’ earned 
outside Saskatchewan. The relevant Act contained provisions com- 
parable with ss. 38-43 of the Commonwealth Act. The taxpayer 
company’s objection was upheld by the Privy Council; C. of T. v. 
Kirk, |1900] A.C. 588, applied. As to the method of ascertaining the 
‘‘manufacturing profit’? not subject to Provincial tax, Lord Morton 
of Henryton said, at p. 322: 

It was suggested in argument that the proper method of ascertaining the 
‘‘manufacturing profit’? was to estimate the net profit which the appellant 
would have obtained if, instead of selling the goods retail through its own selling 
organization in Saskatchewan, it had sold the same goods direct from its factory 
to a wholesaler. This method seems not unreasonable, but their Lordships do not 
desire to select any particular method as being the best, since this would appear 
to be a practical matter, not fully explored in argument. 
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